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INTRODUCTION

Papa Murphy’s Holdings, Inc. and Papa Murphy’'srmé¢ional LLC (collectively, “Papa
Murphy’s”), through their undersigned counsel, exfully submit their response to John
Lennartson and Susan Shay Nohr’s (collectively titleers”) Petition for Reconsideration of
Retroactive Waiver to Papa Murphy’s Holdings, laad Papa Murphy’s International L.L.C.
Petitioners’ brief is little more than a recitatioh arguments that the Commission has already
considered and soundly rejected. The Petition talls within the category of reconsideration
petitions the Commission’s own rules state shoeldimmarily dismissed.

Petitioners’ first argument—that there was not g@aadise to grant a waiver in this
instance—is largely a recitation of the oppositidn. Lennartson filed in response to Papa
Murphy’s original petition. As before, Petitionectaim special circumstances warranting a
waiver do not exist because the Commission didnmake a detailed factual finding regarding
Papa Murphy’'s confusion over the prior order. tReters ignore, or fail to realize, that the
special circumstance was the existence of a prnderoregarding the written consent standard
that was confusing on its face. Petitioners atgmeat Mr. Lennartson’s opposition arguments
that a waiver is not in the public interest 1) hessahardship to Papa Murphy’s is an insufficient
reason to grant a waiver, and 2) because a waivetdasupposedly have a negative effect on
privacy interests. The Commission previously rgdcboth arguments for good reason.
Petitioners misrepresent the Commission’s prioeord making their first argument and ignore
that Papa Murphy’s only sent text messages to thdseprovided written consent and always
informed individuals how to opt out of receivingxtemessages—hindering any claim that

privacy is a genuine issue.

1 47 C.F.R. § 1.106(p) (“Petitions for reconsidemtof a Commission action that plainly do not
warrant consideration by the Commission may be dised or denied by the relevant bureau(s)
or office(s). Examples include, but are not limited petitions that: ... Rely on arguments that
have been fully considered and rejected by the Cissiom within the same proceeding”).
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Petitioners second principal argument—that the Cmsion is not permitted to grant
retroactive waivers in the context of federal cdiigation—fairs no better. Petitioners’ claims
on this point have been repeatedly rejected bythramission, as well as federal courts.

The Commission should accordingly decline to acdéggditioners’ arguments, as it has
done before, and affirm its order properly grantimgited waivers of the Commission’s rules
regarding express written consent.

I. Background

A. The Commission’s prior orders created confusion alat the express written
consent standard.

The TCPA prohibits making a call “using any autoiméaelephone dialing system”
(“ATDS") to “any telephone number assigned to a..cellular telephone service” unless the
caller has the “the prior express consent of tHedagarty.”” Until October 16, 2013, the
applicable consent standard was simply that thiercakeded “prior express consent” to send
text messages using an ATDS to a wireless phonebeum That consent could be oral or
written, and was given when a person “knowinglyeaske[ed] [his] phone number” to a
business.

The Commission later amended its rules to protshits made with an ATDS that
“introduce(] ... advertisement[s] or constitute[]@alarketing,” unless the caller has obtained the
“prior express written consent” of the person betaled®> This new rule contains various
requirements for what qualifies as “prior expresitan consent® When announcing this rule
change, the Commission made the ambiguous statetm&intonce our written consent rules
become effective . . . an entity will no longer &lgle to rely on non-written forms of express

consent to make autodialed . . . telemarketingscalhd thus could be liable for making such

247 U.S.C. § 227(b)(1)(A)(iii).

347 C.F.R. § 64.1200(a)(1) (2013).

* In the Matter of Rules & Regulations Implementing Tel. Consumer Prot. Act of 1991
F.C.C. Rcd. 8752, 8769 (1992).

® 47 C.F.R. § 64.1200(a)(2).

® 47 C.F.R. § 64.1200()(8).



calls absent prior written consert.In its July 2015 Order, the Commission acknowéztithat
this language “could have reasonably been intexdréd mean that written consent obtained
prior to the consent rule’s effective date woulchain valid even if it does not satisfy the current
rule” and granted a retroactive waiver of the rsil@pplication as to calls made and texts sent to
individuals that consented in writing before Octob®, 2013 The Commission further granted

a prospective waiver to the petitioners so thay theuld have 89 days from the order to obtain
new consents.

Based on the Commission’s July 2015 Order, PapapM(s filed its own petition
seeking a waiver for text messages sent to indalgdwho had provided their prior written
consent prior to October 16, 201%. It its petition, Papa Murphy’s asserted it wamikirly
situated to the petitioners in the July 2015 Otaerause “[lJike the petitioners that received the
relief in the 2015 Order, Papa Murphy’s only tranged text messages to persons who had
affirmatively requested the receipt of such messageough their expresaritten consent.
However, believing this written consent remainedidvaPapa Murphy’s did not re-opt in
customers who signed up for its texting prograrmmio October 16, 2013™*

On October 14, 2016, the Commissfogranted Papa Murphy’s petition, along with
those of six other similarly situated petitionerShe Commission’s order held that good cause

existed to grant the requested waivers because tere special circumstances and the waivers

"In re Rules & Reg’s Implementing the Tel. ConsuRret. Act of 199127 F.C.C. Rcd. 1830,
1857 (2012).

8 In the Matter of Rules & Regulations Implementihg Tel. Consumer Prot. Act of 1990
F.C.C. Rcd. 7961, 8014 (2015).

%1d. at 8015.

10 petition for Reconsideration of Retroactive WaiteePapa Murphy’s Holdings, Inc. and Papa
Murphy’s International L.L.C. (“Petition”), Ex. 5.

1 petition, Ex. 5 at 2.

2 The October 14, 2016 order was issued by ConsiandrGovernmental Affairs Bureau
pursuant to its delegated authority. Papa Murphgfers to the Bureau and the Commission
collectively as the “Commission” in this response.
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were in the public interedf. Specifically, the Commission affirmed its Julyl®0Order, holding
that the language in the prior orders, which “cotddsonably have been interpreted by the
petitioners to mean that written consent obtaingak po the current rule’s effective date would
remain valid even if it does not satisfy the cutreule,” constituted a special circumstance
warranting a waivet?

The Commission also expressly rejected Mr. Lenoaitsargument, repeated throughout
Petitioners’ brief, that a waiver was not justifieecause there was no detailed factual finding of
confusion. Because the Commission did not maketaildd factual finding of confusion in its
July 2015 Order, which granted similar waivers, @@nmission found that such an inquiry was
not required in this instance.

The Commission therefore properly granted the refaewaivers by identifying the
special circumstance that existed, and considerarg] rejecting, the principal argument

Petitioners raise in their reconsideration petition

B. Papa Murphy’s has only sent text messages to inddaals who provided their
written consent.

Prior to June 17, 2015, Papa Murphy’s offered iitlials the option of receiving

coupons and other promotions via text mess&de. At all times, customers who wished to

13 Declaration of Anthony Todaro in Support of Resporio Petition for Reconsideration of
Retroactive Wavier to Papa Murphy’s Holdings, laod Papa Murphy’s International L.L.C.
(“Todaro Decl.”), Ex. A at [ 11-12.

Md. at 1 12.

151d. at T 16 (“We also reject arguments that the Cormioris made proof of confusion a
requirement to obtain a waiver. In addressing #rgument, Papa Murphy’s asserts that it
would not be equitable to require a detailed fddinding that it was in fact ‘confused’ and that
such a requirement would run counter to the logithe Commission’s 2015 order. In the 2015
Declaratory Ruling, the Commission did not requpetitioners to plead specific, detailed
grounds for individual confusion, and we do nolidx@ there is any basis for imposing that
requirement on these parties who assert that trexg wimilarly situated.”) (internal footnotes
omitted).

16 petition, Ex. 5, Declaration of Andrew Brawley Support of Petition for Waiver (“Brawley
Decl.”) 1 2.

17 papa Murphy's completely halted its text messaginggram on June 17, 2015. After
completing a comprehensive review of its text mgsgaprogram, Papa Murphy’s renewed its
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receive such promotions affirmatively provided theritten consent to take part in the program
through one of the following ways: (1) an inteegstcustomer would text a message to a
specified short code; or (2) an interested customuerd fill out an online sign-up fortf. Papa
Murphy’s only sent text messages to persons wharadtively opted in to the receipt of such
messagey’ Papa Murphy’s did not condition receipt of profans on consent to receive text
message$’?! Further, every text message Papa Murphy’s sdatnted customers they could
stop receiving text messages by replying “stdp.”

In response to the Commission’s 2012 order, whittered the written consent
requirements, Papa Murphy’s updated the disclosanegs website on or about October 16,
2013 to include additional disclosures, includitg tdisclosure that consent to receive text

messages was not required to receive Papa Murphyartised offers®

C. Mr. Lennartson filed a putative class action, whichPapa Murphy’s has
moved to dismiss.

Despite this entirely voluntary enrollment procesgjch required written consent, Mr.
Lennartson sued Papa Murphy’s in a putative claisraalleging violations of the TCPA, on
the grounds that the consent Papa Murphy’s obtairsednot sufficient! Mr. Lennartson is not
contesting that he requested to receive text messagather, Mr. Lennartson, who signed up to

receive text messages through Papa Murphy's websi#012 and never attempted to cease

text message program in July 2015, but electeeénad sext messages to only those people who
signed up for the program after the July 2015 mogrelaunch. Brawley Decl. 4.

18 petition, Ex. 5, Brawley Decl. { 2.

d. 1 3.

2014,

21 petitioners’ claim that this statement is falsenisguided. SeePetition at 9 n.6. Customers
were able to get the deals advertised throughrnedsages through other means, including by
email. See Declaration of Cynthia Hofmann in Support of Resg® to Petition for
Reconsideration of Retroactive Waiver to Papa MumpliHoldings, Inc. and Papa Murphy’s
International L.L.C. (“Hofmann Decl.”) T 3.

22 petition, Ex. 5, Brawley Decl. 3.

23 SeeHofmann Decl. | 2.

24 The case is captionégnnartson v. Papa Murphy’s Holdings, Inc. et &lo. 3:15-cv-05307-
RBL (W.D. Wa.).



receiving the text messages, claims Papa Murphgkted the TCPA by sending him text
messages without his technically proper writtensemn. Specifically, Mr. Lennartson argues
that his 2012 written consent did not meet theipeecontours of the new “prior express written
consent” standard of Section 64.1200(a)(2), (N&)J thus was not effective after October 16,
2013% Mr. Lennartson does not contend that text mess&g@®a Murphy’s sent prior to the
October 2013 rule change were violative of the TCP&tead, he argues only that his consent
was no longer valid after the rule charfge.

In response to Mr. Lennartson’s complaint, Papapg¥iyis filed a motion for summary
judgment, or in the alternative, for a stay pendimg U.S. Supreme Court’s ruling 8pokeo v.
Robins?’ In its motion, Papa Murphy's argued that the Cdssion’s July 2015 Order
constituted a new adjudicatory rule that shouldb®gpplied retroactively, rendering plaintiff's
claim regarding the lack of consent disclosuresolete?® The court ruled against Papa
Murphy’s, but found that a stay was warranted uSpbkeowas decided? Since the U.S.
Supreme Court issued i&pokealecision in May 2016, the case has progressedemains an
individual action in which no class certificatiorotion has been filed.

Shortly after the Commission’s October 14, 2016or&apa Murphy’s moved to dismiss
Mr. Lennartson’s lawsuit on that grounds that heloxmer had a valid lawsuit given that his
claim fits squarely within the Commission’s waiver. In response, Mr. Lennartson filed a
motion to continue his response brief until he ddué present petition for reconsideration, take
additional discovery, and file a motion to amend tomplaint to add additional parties. Mr.

Lennartson has also now filed his motion to amdral domplaint to add additional state law

5 papa Murphy’s does not concede that its consesteps did not meet Section 64.1200's

current standard.

%6 The issue of whether Papa Murphy’s, or any othied party that sent text messages, used an
“automatic telephone dialing system” has not beemélly addressed in the litigation and Papa

Murphy’s does not concede that such a device wed. us

27 petition, Ex. 2.

*81d. at 10:10-14:17.

* Petition, EX. 4.

% Todaro Decl., Ex. B.



claims and three new named plaintiffs. Papa Muplopposes both motions. Specifically,
Papa Murphy’s intends to argue that any amendnoeitt t Lennartson’s complaint will be futile

because his additional state law claims are ndllggognizable (given each of the potential
plaintiffs’ written consent) and because there wasICPA violation (given the Commission’s

order and Papa Murphy’s post-October 16, 2013 curdisclosures).

II. The Commission properly granted the at-issue waiverunder its good cause
standard.

A. The Commission properly articulated the relevant waver standard.

The Commission articulated the proper good caumadatd for granting a waiverke,,
that special circumstances exist and that a wawen the public interest—and Petitioners’
arguments to the contrary lack merit. In its oydlee Commission stated that “[a] waiver may be
granted if: (1) the waiver would better serve gublic interest than would application of the
rule; and (2) special circumstances warrant a @ievia from the general rule’®
Notwithstanding the foregoing, Petitioners claimattithe Commission erred because “[i]n
assessing each of those prongs, the Bureau micstiaie a ‘relevant standard’ to ensure that the
decision to grant a waiver is not an act of ‘unledddiscretion or whim.** Petitioners misread
the relevant case law and are mistak&AIT Radiodid not hold that the Commission must
articulate a relevant standafiar assessing the duel prongs of special circunt&arand public
interest Rather WAIT Radioheld only that waivers must be based on an “ap@atgogeneral
standard.®** Relying onWAIT Radio’sholding, the D.C. Circuit held iNortheast Cellulatthat
a waiver should be granted when “special circunt&arwarrant a deviation from the general
rule and such deviation will serve the public ie&r® WAIT Radio’'scall for a “relevant
standard” is thus the dual prong analysis the [@iGuit articulated inNortheast Cellulay and

which the Commission properly stated in its ordé&ccordingly, Petitioner's contention that a

31 Todaro Decl., Ex. A at 1 11-12 (citifg. Cellular Tel. Co., L.P. v. F.C.(897 F.2d 1164,
1166 (D.C. Cir. 1990)).

32 petition at 12 (quotingVAIT Radio v. F.C.G418 F.2d 1153, 1159 (D.C. Cir. 1969)).

33 WAIT Radio 418 F.2d at 1159.

34 Ne. Cellular 897 F.2d at 1166.



standard was not properly articulated is based @méortion of the case law to create a standard

that simply does not exist.

B. The Commission appropriately found that its prior arders could have
reasonably caused confusion.

Petitioners repeat the same argument Mr. Lennantamed in his opposition that a
waiver should not have been granted because “tiheaBuejected the need for any evidence that
Papa Murphy’'s was confused by the 2012 Order.The Commission previously declined to
accept this argument and it should do so again.fierdn its order, the Commission
acknowledged its finding from the July 2015 Ordeatt“language in the 2012 order could
reasonably have been interpreted by the petiticioensean that written consent obtained prior to
the current rule’s effective date would remain daven if it does not satisfy the current rule”
and the waiver it granted to the prior petitionkased on this confusidh. The Commission
then stated that the instant petitioners, includiepa Murphy’s, should receive the same
waivers because they “adequately demonstratedthiegt are similarly situated to the initial
waiver recipients®

Petitioners claim Papa Murphy’s is not similarlyusied to the prior petitioners because
“[w]hile the FCC *acknowledge[d] evidence of conius on the part of the Coalition and DMA
as to the effect of the 2012 Order on previousliamied [sic] consents (2015 Declaratory Ruling
{ 101), Papa Murphy’s failed to even allege comiusimuch less offer any evidence of #.”
This is the same argument that Mr. Lennartson miadéis opposition brief, which the
Commission rightly rejected. Mr. Lennartson agaisreads the July 2015 Order. In that order,
the Commission stated: “We nevertheless acknowlexggence of confusion on the part of
Petitioners, and believe it is reasonable to reizega limited period within which they could be

expected to obtain the prior express written consequired by our recently effective rule.

35 petition at 12.

% Seeq7 C.F.R. § 1.106(p).
3" Todaro Decl., Ex. A ] 12.
%4,

39 petition at 13.



Specifically, the Commission stated in the 2012 AGPrder that ‘[o]nce our written consent
rules become effective ... an entity will no longerable to rely on non-written forms of express
consent to make autodialed or prerecorded voieentalketing calls, and thus could be liable for
making such calls absent prior written consefft.Based on the plain language of the order, the
“evidence of confusion” to which the Commission waterring was the language in the 2012
Order, not a detailed factual finding that the tatiers were “confused.” Accordingly, no
detailed factual finding regarding confusion isuegd for the Commission to find that Papa
Murphy’s is similarly situated* Indeed, if the Commission were inclined to regqurfactual
finding here, it would necessarily call into questithe July 2015 Order, which did not require
such a finding. No such sea change is neces$athing in the Commission’s rules require that
waiver applicants submit detailed factual findinggarding their requested relf&f. It was
therefore reasonable for the Commission to find tha 2012 order was confusing on its face,
thereby establishing a presumption of good causedovers.

Finally, contrary to Petitioners’ arguments’—thengaarguments Mr. Lennartson raised
in his original opposition—the “facts” plaintiff psents, now for the second time, do not rebut

this presumptiofi® Petitioners submit two screenshots taken frorimtemnet archiving website,

“%|n the Matter of Rules & Regulations Implementing Tel. Consumer Prot. Act of 19%D
F.C.C. Rcd. 7961, 8014 (2015).

“1 Moreover, the Commission rejected this exact aentmi.e., that petitioning entities must
show actual confusion—when it granted waivers &f TTCPA’s fax provisions to entities that
were similarly situated to those entities that hmdviously received a waiver of the same
provisions due to ambiguous guidance from the Cauion. See In the Matter of Rules &
Regulations Implementing the Tel. Consumer Prot. ¢&c1991 30 F.C.C. Rcd. 8598, 8611
(2015) (“we reject arguments that the Commissiomlenactual, specific claims of confusion a
requirement to obtain the waiver.).

2 As outlined above, Petitioners’ reliance WAIT Radiofor the proposition that a detailed
factual finding is required is misplaced®Gee suprébection 1lILA. WAIT Radioheld only that
waivers must be based on an “appropriate geneaatiatd’—t.e. a good cause standard where
special circumstances exist and a waiver is irpth#ic interest.Id.

43 Although Petitioners contend that “Papa Murphy'sdid not even allege that it had been
confused by any language in the 2012 Order” (Petitat 11), they appear to acknowledge
otherwise by quoting Papa Murphy’s petition, whathated “Like the petitioners that received
relief in the 2015 Order, Papa Murphy’s only tranged text messages to persons who had
affirmatively requested the receipt of such messateough their expresaritten consent.
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which they claim show a failure to acknowledge @wmmmission’s 2012 order after the October
16, 2013 effective dat¥. Petitioners evidence is flawed. Petitionerstaicknowledge that the
internet archiving site on which they relied does archive all text on the webpage, and that

there are significant blank spaces on the pagesréference?

In reality, Papa Murphy’s did
make changes to the disclosures on its websiter @baut October 16, 2013, including adding
the disclosures that consent to receiving text aggEss was not required to obtain the advertised
offers®® There is thus no question that Papa Murphy’s asledged and work to comply with
the new written consent standard.

Petitioners’ argument that granting a waiver wasrnor because the Commission did not
make a detailed factual finding of confusion is ghiegally and factually flawed. The
Commission properly found good cause existed basedhe confusion caused by the plain
language of its prior orders.

C. A waiver is in the public interest.

Petitioners provide two principal reasons why aweriis supposedly not in the public
interest: 1) that the risk of substantial liabildpes not support a waiver, and 2) that a waiver
negatively effects Petitioners’ privacy interesiéeither argument is persuasive.

Petitioners’ first argument is nothing more thanrexitation of the argument Mr.
Lennartson made in his original opposition, andiragaisconstrues the Commission’s prior
order. Citing the Commission’s October 30, 2014léDr which itself granted limited waivers
under the TCPA, Petitioners state: “As the FCCrleasgnized, ‘the risk of substantial liability

in private rights of action, is by itself, [not] anherently adequate ground for waivet”

However, believing that this written consent renadirvalid, Papa Murphy’s did not re-opt in
customers who signed up for its texting programrmio October 16, 2013.” Petition, Ex. 5 at 2
(emphasis in original).

* SeePetition at 14.

> Papa Murphy’s informed Mr. Lennartson of thesdaieficies when he submitted these screen
shots in the federal district court litigation.

¢ SeeHofmann Decl. 1 2.

“7 Petition at 16 (quotiniylatter of Rules & Regulations Implementing the Telnsumer Prot.

Act of 199129 F.C.C. Rcd. 13998, 14011 (2014).
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Petitioners take the quotation out of context. Taumtation in full reads: “Confusion or
misplaced confidence about the rule, however, wtsrasome relief from its potentially
substantial consequences. Thus, to be clear, wding is not that the risk of substantial liability
in private rights of action is, by itself, an inbatly adequate ground for waiver, as some
commenters note. But we disagree that it cannat flaetor for our consideration, in conjunction
with other considerations, like the potential fam@mission enforcement, as welf”

Beyond mangling the Commission’s order, Petitiorggv® no weight to the substantial
costs that Papa Murphy’s has incurred, in termbath financial and personnel resources, and
likely will continue to incur to defend itself irhe litigation. In the putative class action,
substantial briefing has already occurred and Menrlartson has propounded extensive
discovery, not only on Papa Murphy’s, but also lnndt parties with which Papa Murphy’s does
business. Papa Murphy’s has had to expend coasigeresources, simply because it did not
seek additional consents in 2013 from people whiat)) already provided their written consent
to receive text messages, and 2) could have optedfareceiving messages at any time (and
were provided with information on how to do so)he§e resources have been taken away from
Papa Murphy’'s day-to-day operations. The net eftécsubstantial financial punishment for
businesses that reasonably interpret the Commissioles and cause no injury to any customer
of that business is to chill businesses from engagn any form of promotion that “might

S49

conceivably” be one day regarded as a violatiothefrules:” That is harmful to businesses,

8 Matter of Rules & Regulationsiplementing the Tel. Consumer Prot. Act of 198 F.C.C.
Rcd. 13998, 14011 (2014) (internal footnote omjtted

9 petitioners also make the bizarre claim that “{ijfe Bureau were to consider the costs of
litigation, it must necessarily also consider tlWstantial costs that Petitioner Lennartson has
incurred to prosecute his case, which were expendbdbecause he relied on the protections of
the 2012 Order.” Petition at 16. Petitioners appty fail to realize that Mr. Lennartson was
the party whachose to file the lawsuénd thus took on the risk of litigating the cagessuming
Mr. Lennartson carefully considered the 2012 otdeiore filing his lawsuit, he would have
noted the ambiguity in the 2012 order, and, ackedging his own written consent, would have
been able to fairly assess the likelihood of susadshis lawsuit. Moreover, a lawsuit was not
required to halt the activity about which Mr. Lenisan complains—+e., receiving text
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their customers, the people they would employgibeds and services they would purchase and,
as a result, to the public at large.

Petitioners’ second argument—that a waiver hingeigacy interests—fairs no better.
Petitioners argue that “Papa Murphy’s interestscaping liability in a civil action and avoiding
the expense of defending a meritorious lawsuiteigvily outweighed by Petitioners Lennartson
and Nohr's consumer privacy rights, which the TCRRpressly protects’® Privacy is
important, but a waiver in this instance does m@gho undermine the policy objectives of the
TCPA. As stated, Papa Murphy’s only sent text agss to people who sought to receive them
and provided their written consent. Papa Murpliyiss satisfied the rule’s objective of ensuring
individuals’ privacy was protected by not receiviagsolicited text messages. Neither of the
petitioners have, or do, claim that they wontit have requested to receive text messages if they
had received the disclosures on which they rest ti@m. Finally, following the FCC’s July
2015 Order, Papa Murphy’'s suspended its text progaad began the opt-in process anew in
strict conformity with the new rules regarding eegs written consent. Accordingly, a waiver in
this instance has nothing to do with the Petitishprivacy—they both stopped receiving text
messages over a year ago—and is only about alloRetgioners to collect money at Papa

Murphy’s expensé®

messages he signed up for. Rather, Mr. Lennaxdeatd have replied “STOP” to any of the
text messages—as every text he received infornrachkicould do.

*0 petition at 17.

>l petitioners’ claim that “if the Waiver Order rediively extinguishes Petitioners Lennartson
and Nohr’s private right of action under the TCRAe Bureau would undermine the public
interest of encouraging private litigation underdB.C. § 227(b)(3)” is misguidedseePetition

at 17. Under this logigny waiver would automatically be against the pubtiterest because it
did not allow plaintiff's to recover statutory dages. In reality, the TCPA provides significant
financial incentives for potential plaintiffs andagting a well-founded waiver will not alter
those incentivesSee47 U.S.C. § 227(b)(3).
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V. The Commission’s order should not be modified givethe Commission’s established
authority to retroactively waive its own rules.

A. The Commission can retroactively waive causes of tamn.

The Commission has repeatedly rejected Petitiormeggiments on this point. Petitioners
assert that “[tjhe TCPA does not provide the Bure&h authority to waive or otherwise impair
a private cause of action that arises under thitetaand this absence underscores that the
Bureau lacks such authority”” Not so. In its 2014 order, granting waivers sf fules, the
Commission stated “By addressing requests for dacey ruling and/or waiver, the
Commission is interpreting a statute, the TCPA,ravkich Congress provided us authority as
the expert agency. Likewise, the mere fact that TCPA allows for private rights of action
based on violations of our rules implementing thitute in certain circumstances does not
undercut our authority, as the expert agency, fineldhe scope of when and how our rules
apply.™® The Commission affirmed this position in a 2018es, which also granted waivers of
its rules in the context of pending federal cou@PR litigation: “As the Commission has
previously noted, by addressing requests for datday ruling and/or waiver, we are interpreting
a statute, the TCPA, over which Congress provided Gommission authority as the expert
agency. Likewise, the mere fact that the TCPAvadldor private rights of action to enforce rule
violations does not undercut our authority, asekgert agency, to define the scope of when and
how our rules apply® Petitioners arguments on this point, like manytisé arguments

discussed above, have been considered by the Csiomind rejectetf.

>2 Petition at 19.

>3 |n the Matter of Rules & Regulations Implementihg Tel. Consumer Prot. Act of 1999
F.C.C. Rcd. 13998, 14008 (2014) (internal footnot@stted).

**|n the Matter of Rules & Regulations Implementihg Tel. Consumer Prot. Act of 198D
F.C.C. Rcd. 8598 (2015) (internal footnotes omitted

> Additionally, the two cases on which Petitionermgipally rely, Adams Fruit Co. v. Barrett
494 U.S. 638 (1990) andatural Resource Defense Council v. EFA9 F.3d 1055 (D.C. Cir.
2014), are inapposite. Unlike the agencyAolams Fruit which purported to prevent plaintiffs
from filing suit, the Commission’s waiver does rsgtek to “regulate the scope of the judicial
power vested by the statuteXdams Fruif 494 U.S. at 650. On the contrary, the Commigsio
action is fully consonant with Congress’ decisionvest private parties with a right to file suit
based on a violation of Commission rules. The Casion’s order simply makes clear that the
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B. Granting a retroactive waiver does not violate thedoctrine of separation of
powers.

The Commission has similarly rejected argumentsdhenting waivers of its rules in the
context of pending federal court litigation violatthe doctrine of separation of powers. In its
2014 order granting waivers of its rules regardithg sending of faxes, the Commission
dismissed the same separation of powers argumtigs “we reject any implication that by
addressing the petitions filed in this matter winéated litigation is pending, we have violate[d]
the separation of powers vis-a-vis the judiciafi.”

Petitioner’s reliance oRhysicians Healthsource, Inc. v. Stryker Sales C&% F. Supp.
3d 482, 498 (W.D. Mich. 2014), does not alter thalgsis. FirstStryker'sconclusory claim
that “It would be a fundamental violation of thepaeation of powers for the administrative
agency to ‘waive’ retroactively the statutory ofervequirements for a particular party in a case
or controversy presently proceeding in an Artidlecburt,” was totally unsupported by legal
authority. Second, it appears that 8teykercourt was conflating statutes with regulationhie T
Commission’s order at issue f&tryker dealt with regulations requiring opt-out notices o
solicited fax advertisements—not on the statuteryns of the TCPA, which only requires opt-

out notices on unsolicited advertisemettsAccordingly, theStrykercourt’s statement that “the

rule on which the suit would otherwise be basedha$ enforceable because there is no
enforceable violation regarding express writtensem requirements for those individuals who
provided written consent prior to October 16, 20TRis case is also unlikéRDC in which the
court invalidated an *“affirmative defense” that tBmvironmental Protection Agency had
purported to establish by regulation for citizeftsunder the Clean Air Act. THRERDC court
held that Congress, by explicitly tasking the dtstcourt with imposing “appropriate” penalties,
had signaled an intent to withdraw any similar roten the agencyNRDC 749 F.3d at 1063.
The EPA overstepped its authority when it attempeedontrol the outcome of such suits—not
by exercising its recognized authority to set emrsstandards, but by purporting to create an
affirmative defense to be used in court. Herectwmtrast, the TCPA'’s private right of action is
predicated on “regulations prescribed under” thé®>ACand the Commission exercised its well-
established authority to waive violations of theegulations for good cause under 47 C.F.R. 8
1.3.

%% Matter of Rules & Regulations Implementing the Teinsumer Prot. Act of 19929 F.C.C.
Rcd. 13998, 14008 (2014).

" See Simon v. Healthways, Inblo. CV1408022BROJCX, 2015 WL 10015953, at *7 (C.D
Cal. Dec. 17, 2015) (addressiStgykerand rejecting its holding).
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FCC cannot use an administrative waiver to elinenstatutory liability in a private cause of
action” appears based on the false premise thaCtimemission’s waiver related to a statutory
term>®  Third, federal courts have since rejectttyker and its holding® Finally, the
Commission itself, followindstryker’sruling, reiterated that retroactively waiving das/n rules
when federal litigation is pending does not violdte separation of powers doctrine: “At the
outset, we dismiss arguments that by granting waiwile litigation is pending violates the
separation of powers as several commenter haveestggy As the Commission has previously
noted, by addressing requests for declaratorygudimd/or waiver, we are interpreting a statute,
the TCPA, over which Congress provided the Commissiuthority as the expert agenéy.”
Petitioners’ argument on this point is accordinglisguided on multiple levels and should be

rejected™

*8 Stryker 65 F. Supp. 3d at 498.

%9 See Simar2015 WL 10015953, at *7 (rejectir®jrykerand holding “FCC has the authority to
grant such a retroactive waiverBais Yaakov of Spring Valley v. Graduation SoutdeZ, No.
14-CV-3232 (NSR), 2016 WL 1271693, at *5 (S.D.NMar. 29, 2016) (“The Waiver does not,
as Plaintiff contends, retroactively release De#antsl from statutory liability. As stated
previously, on its face the TCPA only prohibits gending of unsolicited faxes. It is the FCC's
regulation interpreting the TCPA that extends thetgrtions of the statute to solicited faxes.
Thus, it is within the FCC's authority to determimieen and how to apply this regulation, and to
waive it for good cause.”).

% |n the Matter of Rules & Regulations Implementihg Tel. Consumer Prot. Act of 198D
F.C.C. Rcd. 8598 (2015).

®L petitioners’ claim that the waiver interferes withe district court's jurisdiction is also
misplaced. SeePetition at 21. The district court’'s order thattioners reference is the
summary judgment motion discussed above in whiclpaP8urphy’'s argued that the
Commission’s July 2015 Order should not be applegtbactively. Admittedly, the court found
against Papa Murphy’s on that question; howeveaf thling has no bearing on how the
Commission should have ruled on a different legasgion under a different legal standard.
Petitioners’ suggestion that the Commission’s ofd&empts to undermine the District Court’s
jurisdiction” is accordingly misguided—the Commasiis a federal agency charged with
determining when it is appropriate to waive itegjlhow a federal court rules on a separate legal
guestion does not diminish that authority.
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C. The Commission’s order is not an adjudicatory ruleto which the Retail,
Wholesale analysis applies.

Petitioners contend that the Commission’s ordeateck “de facto rule” to which the
“five-factor test for determining whether an adpatory rule may have retroactive effect” set
out in Retail, Wholesale & Dep't Store Union, AFL-CIO v.INR. B, 466 F.2d 380 (D.C. Cir.
1972) applie$? Petitioners are mistaken. TRetail, Wholesaléest centers on when it is fair to
apply a new rule of decision that emerges throudjudication to past condult. It is
inapplicable to the waiver here, which does notosgtnew substantive law, but rather declines
to apply an existing rule to particular circumstest

Even if theRetail, Wholesaldramework were germane, it would support retracti
application of Commission’s order. “Retroactivity the norm in agency adjudications no less
than in judicial adjudication® and “retrospective application can properly behtwd” only
where it “would work a ‘manifest injustice®® Petitioners cannot meet this high burden.
Indeed, they ignore the unfairness that would tesadent a waiver Well-meaning companies,
such as Papa Murphy’'s, would be subject to sigamfidiability for violations of an obligation
that the Commission itself has found was unciéar.

Petitioners point to the expenses they have indurr@ursuing a claim based on asserted

violations of the Commission’s prior express writnsent rul&® but Mr. Lennartson pursued

%2 petition at 21-22.

%3 See, e.g.Retail, Wholesale466 F.2d at 387—-88 (D.C. Cir. 1972) (retroactpplication of
ruling on unfair labor practiceflark-Cowlitz Joint Operating Agency v. FER&26 F.2d 1074,
1081 (D.C. Cir. 1987) (en banc) (retroactive amgilan of ruling on competing preferences in
licensing decision).

® This is consistent with the position that Papa piyts took the putative class action in which
Papa Murphy's argued that the Commission’s July52@rder, which definitively set the
standard for pre-October 2013 opt-ins, should eogilken retroactive effect. Nowhere did Papa
Murphy’s assert that a waiver of the Commissionles, as opposed to a new substantive rule,
falls within theRetail, Wholesalanalysis.

5 AT&T Co. v. FCG454 F.3d 329, 332 (D.C. Cir. 2006).

% Clark-Cowlitz 826 F.2d at 1081 (quotirithorpe v. Hous. Auth. of the City of Durha93
U.S. 268, 282 (1969)).

®” See In the Matter of Rules & Regulations Implementihe Tel. Consumer Prot. Act of 1991
30 F.C.C. Rcd. 7961, 8014 (2015).

% Petition at 23-24.
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these claims and incurred those costs when thayclar written consent obligation had been
clouded by the Commission’s 2012 order. Accordinghny hardship analysis weighs

significantly in favor of a waiver, rather than ats it.>°

D. The general savings statute is inapplicable here dndoes help Petitioners’
argument.

Petitioners argue that the General Savings StatuteS.C. § 109, bars the Commission
from extinguishing liability under the TCPA by wixig one of its rules retroactively. But that
law is irrelevant here. This matter does not imedhe “repeal” of a “statut” It involves the
waiver of a rule. The General Savings Statut@applicable and Petitioners’ argument on this
point should be rejected.

V. CONCLUSION
For all of the foregoing reasons, Papa Murphy'speeffully requests that the

Commission deny Petitioners request to reconsidédctober 14, 2016 order.

% The remaining factors in th&etail, Wholesaleanalysis similarly support retroactive
application of the waiver. Regarding the first tfawtors, this is not a situation in which the
Commission departed from well-established practi€ursuant to the Commission’s rules, it
granted waivers of the same provisions to the ipagts in its June 2015 OrdeiSee In the
Matter of Rules & Regulations Implementing the T@nsumer Prot. Act of 19980 F.C.C.
Rcd. 7961, 8014 (2015). The Commission also récegrnted similar retroactive waivers
regarding its rules governing fax advertisement§ee Matter of Rules & Regulations
Implementing the Tel. Consumer Prot. Act of 1928 F.C.C. Rcd. 13998, 13998 (2014). The
fifth factor, regarding statutory interest, alsoig¥es in favor of a retroactive waiver. As detailed
above, the Petitioners’ privacy interests are iniay severed by rejecting a waiver. Petitioners
sought to receive text messages and have long beee opted out of the program. The TCPA
is not served by creating liability for well-meagicompanies based on, what the Commission
has characterized, as an unclear standard.

9 SeePetition at 24-25.

"1U.S.C. §109.
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Respectfully submitted this 2%lay of November, 2016.
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